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Abstract: The main characteristics of the adversarial type of criminal
proceedings in the Russian Federation are: a clear separation and demarcation
of the parties in the criminal prosecution, defence and resolution of the criminal
case and the procedural equality of the prosecution and defence. At the same
time, the court is an arbiter in the dispute between the parties, creating the
necessary conditions for the parties to perform their procedural obligations
and exercise the rights that they are entitled to. As a rule, there are no pre-
trial proceedings and the court is relieved of the procedural functions of the
parties. Secondary (derived) typical characteristics of adversarial proceedings
are publicity, orality and directness.

The search process or investigative proceedings, unlike the adversarial one, is
completely permeated with a public (official) beginning. Its main characteristics
are: the merging of the functions of the prosecution and the resolution of the
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crime into one person (organ); the defence function is essentially absent, the
suspect is not perceived as a subject, but as a powerless object of criminal
procedural activity, and practically has no procedural rights and possibility
to compete with the victim; the court proceedings are preceded by a search
(investigation).

This paper analyses all the participants to the criminal proceedings on the
side of defence (suspect and accused, defence attorney and civil defendant).

Key words: defence, prosecution, injured party, suspect.

1. INTRODUCTORY REMARKS

Theoretically, participants to the criminal proceedings in the Russian
Federation can be classified taking into account the purpose of their participation
in the criminal proceedings and their attitude towards the outcome of the
proceedings’. In this regard, they can be divided into five groups:

(1) state bodies and officials who have the authority of the government and
whose orders all other participants to the proceedings are obliged to
obey: court (judge), prosecutor, investigator, chief of the investigative
body, head of the investigation department, investigation body and
representative of the investigation body. These participants to the criminal
proceedings conduct the proceedings in the criminal case, taking a leading
position in it and determine the course of the proceedings. They apply
measures of procedural coercion, make decisions on the initiation of the
criminal proceedings, their conduct and the resolution of the merits of
the case*;

(2) persons who have an independent substantive legal interest in the case —
the suspect or accused, the person against whom the proceedings for the
application of a compulsory medical measure was or is being conducted,
the injured party, the private prosecutor, the civil prosecutor and the

3 See Hasplat U. Rustamov, Yzonosnuiii npoyecc: @opmul: Yuebnoe nocobue (Mocksa: 3aKOH 1 Hpaso,
FOnutH, 1998); Urops Bnagumuposuy XKepebsarbes, ,, HekoTopble TpoGieMHbIE BOIIPOCH PACCMOTPEHHS
YTOJIOBHBIX JIeJ1 B 0cO00M MopsiKe cyaeOHoro pa3buparensersa’, Poccuiickuil cyowsi, 5(2006), 14; Bopuc
Tumodeesnu besnenkun, Kommenmapuii k Yeonosno-npoyeccyaivnomy xooekcy Poccuiickoii @edepayuu
(nocmameiineii) (Mocksa: [Ipocnext, 2007); Anatonuii AHatonbeBuY TonkadeHKo, ,, YTOJIOBHO-TIPaBoO-
BBIC aCIEKThI 0CO0O0TO Mopsika CyneGHOro pa3duparenbcTBa Mo YroJOBHEIM Aenam™, Yeonos. cydonpo-
u3600cmeo, 3(2006): 26-32; Anexcannp BuranseBunu CmupHoB, Kannnosckuit Koncrantun bopucosuy,
Yeonosnwiit npoyecc: yuebnux ons eyzoe (CI16, Mocksa: U] ,,ITurep®, 2006); KanunoBckuii KoHcran-
TuH boprcosmy, Anekcanap Burtansesiny CMHUPHOB, ,,[Ipe3yMIiig B yroJoBHOM npouecce’, Poccuiickoe
npagocyoue, (4)2008, 68-74; Muxann ConomoHoBud CTporoBud, Kypc cosemckozo 201061020 npoyecca
(Mocksa: U3n-so Axagemun Hayx CCCP, 1958).

*See Jlunus BopucoBra Anekceesa, MedcoyHapoOHbie HOPMbL O NPABAX YENOBEKA U NPUMECHEHUE UX CY-
damu Poccuiickoii @edepayuu: npaxm. nocooue (Mocksa: [IpaBa uenoseka).
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civil defendant. They represent a personal substantive legal interest in
the proceedings protected by the law, possess broad procedural rights
(with certain obligations), which enables them to actively participate in
the criminal proceedings;

(3) participants representing the interests of persons from another group
— legal representatives of the suspect, the accused, the person against
whom the procedure for the application of a compulsory medical measure
was or is being conducted, the defence attorney, representatives and
legal representatives of the injured party, the private prosecutor, the civil
prosecutor and the civil defendant. Their relations with persons from
another group, whose rights and interests they represent, are based on
special trust;

(4) participants to the proceedings who perform auxiliary functions — some
of them are holders of evidentiary information (witnesses), others are
involved in the evidentiary procedure due to their special knowledge
(expert witness and expert), the third are engaged to confirm the facts
of the conduct of the investigative action, as well as its content, course
and the results (search witnesses), and the fourth helps in implementing
the principles of the language of criminal proceedings (interpreter);

(5) representatives of the public in the criminal proceedings — jurors (Article
328 of the CPC RF), cemetery workers during the exhumation of bodies
(paragraph 3 of Article 178 of the CPC RF), and officials during the
inspection of the premises of an institution (paragraph 6 of Article 177
of the CPC RF).°

It is necessary to distinguish between the terms “subject” (cy6wvexm) and
“participant” (yuacmnux) to the criminal proceedings, because the Criminal
Procedure Code of the Russian Federation® (CPC RF) does not recognize the
term “subjects” (cyowvexmot), but uses exclusively the term “participants to the
criminal proceedings” - yuacmnuku y2on061no2o cyoonpouszsoocmea (item 58
of Article 5 of the CPC RF). Subjects of the criminal proceedings are legal and
natural persons who enter into criminal procedural relations in the exercise of

See Cotbst [imurpuesHa lllecTakosa, ,,3HaueHne TApMOHU3ALNH EBPOIEHCKUX YTOIOBHO-TIPOLECCYab-
HBIX CHCTEM JJIs Pa3BUTHS POCCHICKOTO YrOJIOBHO-IIPOIIECCYyallbHOTO IpaBa“, M3Bectus By30B, [Ipaso-
seoerue, 4(2004): 152-159; Muxaun Mckanneposuu Arodapos, ,,[IpodneMHbIe BONPOCH! MPHUMEHEHUS
MEXIyHapOIHBIX CTaHAAPTOB MO IPaBaM YeJIOBEKa B YTOJOBHOM CYHONpPOU3BoACTBe, Becmuux Open-
6ypeckoeo 2ocydapcmeennoco yHusepcumema, 3(2005):149-150; Muxaun Uckanneposud Srodapos,
,,Po1b EBporelckoro cyaa B pa3BUTHH YrOJIOBHO-NPOLIECCYaIbHOTO 3aKOHOATEIbCTBA  Becmuuk Open-
bypeckoco eocyoapcmeennozo ynueepcumema, 3(2009): 138-139.

¢ YronoBHo-nporeccyabHbli koneke Poccuiickoit deneparmm o1, N 174-D3 (pen. ot 9.11.2024) ot 18 ne-
kabps 2001 roma N 174-®3. https://base.garant.ru.
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their rights and obligations. Criminal procedural law assumes that the subjects of
criminal proceedings can be both officials and citizens who possess procedural
legal capacity (npoyeccyanvuoii npasocnocobnocmoio) and business capacity
(0eecnocobnocmoio). However, not all persons participating in the criminal
proceedings are participants to the criminal proceedings, but only those who
have rights and obligations provided for by the criminal procedural law.’

2. THE SUSPECT AND THE ACCUSED

The basic rights of the suspect (nooo3pesaemuwiit) are prescribed by paragraph
4 of Article 46 of the CPC RF® and are primarily directed towards ensuring his
constitutional right to defence (ob6ecneuenue eco koncmumyyuonnoco npasa
Ha 3awumy):

- to know what he is suspected (3namo, 6 uem on nodospesaemcs);

- to get a copy of the procedural decision (noryuams xonuto npoyeccyans-
Hoeo peuternus) confirming the suspicion of committing a crime - oghu-
YUATbHO NOOMBEPHCOAIOULE20 8 YeM COCMOUNM €20 NOO03PEHUE 8 COBeP-
wenuu npecmyniaenus (the ruling on initiation of criminal proceedings,
copy of the custody report, the ruling imposing a preventive measure,
notice on suspicion - notice of suspicion ygedomienus o no0o3peruu);

- to avail himself of the advice of the counsel for the defence (norv306amucs
nomowwto 3aumumuuxa) from the moment he receives the said documents
or from the moment of de facto arrest — haxmuueckozo 3adeporcarus
(items 2 and 3, paragraph 3 of Article 49 of the CPC RF), and to have
a confidential interview with him (konghuoenyuanvno) before the first
interrogation;

- to give statements and testimonies in connection with the accusation in
his native language or a language he knows (with the right to the free
assistance of an interpreter - nomouwbro nepesoouuUKa nob308aMmMvbCs MO-
arcem becniamno) or to refuse giving them;

7See Bnagumup Bragumuposuu KouuH, ,,[IpoGiaeMHBIC BOIPOCH! MPHMEHEHHS 00IICTPH3HAHHBIX HOPM
Y TIPUHIIMIIOB MEXYHapOTHOTO MpaBa B POCCUIICKOM yTOJIOBHOM CyZOIIPOU3BOACTBE, 3akon u npaso,
(11)2007: 26-27; Anexkcannp AnexcanapoBuy Kaiiroposos, ,,AKTyaibHbIe POOIEMbI MIPEACIOB Orpa-
HMYCHUSI NIACHOCTH CyAeOHOro pa3oupaTenbcTBa U OTKPHITOCTH TEKCTa cyaeOHoro pemeHus, Poccuii-
ckoe npasocyoue, (7)2010: 58-64; Anexcannp CepreeBud EmenssHoB, [lepcrieKTUBbI pa3BUTHS CUCTEMBI
poccuiickoro npasa, Poccuiickas roctuius, 2(2025); Uropes AHTOHOB, Hpascmeenno-npasoguvle Kpume-
puu yeonosHo-npoyeccyanvhou desmenvrocmu ciedosamen. CI16.: FOpunnueckuii nentp [pecc, 2003.
8See Anexcanap Anekceesnd Kaszakos, “3aounoe cyqeOHOE pa3OHpaTenbCTBO YTOIOBHBIX JICI: PAKTH-
ka EBpomneiickoro cyna mo npaBaM denoBeka M MpoOiieMbl paBonpuMeHeHus B Poccuiickoit @enepa-
mn”, Poccutickuil opuouueckuii scypuan, 2(2009): 214-222; Imutpunii Iletposuu Benukuit, Eouncmeo

u ougppepenyuayus yeonosro-npoyeccyanvroti popmei (Mockpa: Bonro-Bsarckuii nHCTUTYT (puiman
MI'TOA), 2001.
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- to suggest evidence, submit requests and objections;

- to take part, with approval of the investigator, the organ in charge of
investigation or the prosecutor, in the investigative actions carried out
at his own petition, at the petition of his counsel for the defence, or of
his legal representative;

- to get acquainted with the protocols of investigative actions carried out
with his participation and to submit comments on them;

- to lodge complaints against the actions (the lack of action) and decisions
of officials of the preliminary investigation and prosecution bodies, as
well as the court;

- to defend himself using other means and ways, not prohibited by the CPC
RF.’°

Under Article 47 of the CPC REF, the accused is considered a person against
whom:

- aruling is passed to raise an indictment (esiHeceno nocmanogénenue o npu-
gleueHuU 8 kavecmee 008UHAEMO20);

- a bill of indictment is passed (according to the results of the investigation
in regular proceedings) - cocTaBiieH 00BUHUTEIBHBIHN aKT (IO pe3ynbTa-
TaM JI0O3HaHUS B OOILEM MOPSJIKE;

- an indictment ruling is drawn up (according to the results of the investigation
in summary proceedings) - cocmagneno ob8unumenbHOEe NOCMAHOGIEHUE
(no pesynbmamam 003HAHUS 8 COKPAUEHHOM NOPsOKe.

A person against whom a criminal prosecution is conducted may retain the
procedural status of the accused (o66unsemsiii) for a longer period. It is included
in the criminal procedural relations in the stage of preliminary investigation, but
it can maintain that status in the subsequent stages of the criminal proceedings.'’

According to paragraph 2 of Article 47 of the RF CPC, the accused appears
in the role of:

- the accused, if criminal case is appointed the court proceedings (nodcyou-

MO020, eCliu NO Y20J108HOMY €Ly HA3HAUEHO cyO0ebHoe pa3oupamenbCcmeo);

°See Banépuit Imatpuesud 30pbkuH, ,,Konctutyrmonnstii Cyn Poccun B eBpoIeiickoM TpaBoBoM mose*,
JKypuan poccutickozeo npasa, 3(2005): 3-9; Banépwuii Imatpuesud 30pbkuH, Koncmumyyuonnsiii cyo Poc-
cuu: JJokmpuna u npakmuxa (Mocksa: Hopma, 2017); Banépwuii imntpuesuy 30pbkuH, Jlexyuu o npase
u eocyoapcmee (CI10. Konctutymmonnsiii Cyn Poccuiickoit denepanun, 2024); Anexcen BanepseBud
Wnbunsix, ,,Konctutynnonssli cyn PO u EBponeiickuii cyq no npaBaM yenoBeka: FpaHU COOTHOIIEHUS,
Poccuiickuii ropuanueckuit sxypnan, 3(2005): 78-83; Kcenust Cepreesna Kypoukuna, “KoncTuTynnos-
HBIH Iy B cyneOHoit cucteme Poccniickoit ®enepanmn’, Monoooii yuénwui, 23(2021): 211-213.

10See Aunpeii-Bnaauciaasosuu Uymaxos, ,,EBpornieiickie cTaHaapThl B 00IACTH MPAaB YeI0BEKA B POCCHIi-
CKOM YTOJIOBHOM Hpouecce”, 3akonnocms, 12(2005): 32-34.
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- the convict, if the judgment of guilty is passed (ocyscoennoeo, ecau 6 e2o
OMHOWEHUU 8bIHECEH 0OBUHUMENbHBIL NPUSOBOD);

- the acquitted, if the judgment of not guilty is passed (onpasdanroeo, eciu
6 €20 OMHOULEHUU BbIHECEH ONPABOAMENbHbIL NPULOBOD).

When an indictment is raised (npedwsasisemcsa obsunenue), the activities
of the subjects of the preliminary investigation within the framework of the
criminal prosecution change significantly - it goes from prosecution on the basis
of suspicion to prosecution on the basis of accusation (nepepacmas om npecne-
008aHUs NO NOOO3PeHUI0 K npeciedosanuto no oosunenuro). For the perpetration
of the crime by the accused is confirmed by sufficient proof - docmamounoii
cosoxynnocmoio ookazamenvcma (paragraph 1 of Article 171 of the CPC RF).

When an indictment is raised, the content and direction of the preliminary
investigation, its boundaries, as well as the extent of the defendant’s right to
defence are specified. Criminal prosecution focuses on proving the commission
of a criminal offense by the person against whom the indictment has been raised.

The procedural rights of the accused (npoyeccyanvrnuvie npasa ob6eunsemo-
2o0) are largely similar in composition and character to the rights of the suspect,
but they are somewhat broader. If the suspect has the right to know what he
is suspected of, the accused has the right to know exactly what he is accused
of, to receive a decision on the initiation of criminal proceedings against him,
according to which he is accused, if he has not previously received it. He also
has the right to receive a decision on the application of a preventive measure
against him, an indictment document, that is a decision on summoning him as an
accused, an indictment conclusion, an act or a decision, and in case the prosecutor
alters the charges at the end of the preliminary investigation in the form of
an examination - the adopted decision as well. By knowing the indictment,
the accused gets the opportunity to defend himself, using all his procedural
rights provided for by the law, as well as other means and methods that are not
prohibited by the CPC RF.

Raising of an indictment is a special procedural act that gives the accused
the possibility to use the right to defence. The decision on raising the indictment
is not only communicated to the accused and his lawyer, but the investigator
has the obligation to explain to him the essence of the accusations, as well as
the procedural rights of the accused provided for under Article 47 of the CPC
RF. All of this is confirmed by the signatures of the accused, his lawyer and the
investigator, along with the date and time of the indictment.

Upon completion of the preliminary investigation, the accused receives a
copy of the indictment conclusion (xonutwo obeunumenvroco 3axnouenus). If
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the investigation is conducted in the form of an examination, there is usually no
indictment procedure. However, at the end of the examination, a person must
receive a copy of the indictment act or decision (konuto o66unumenvHo2o akma
unu nocmanosnenus). If the court makes a decision to detain a person, and the
body in charge of the investigation cannot finish the investigation and prepare an
indictment act within 10 days, an indictment must be raised against the suspect.
Otherwise, the preventive measure is revoked (Article 224 of the CPC RF).

Knowing the content of the indictment, the accused has the possibility to
challenge the accusations, to give statements and explanations in his native
language or a language he knows'', with the right to the free assistance of an
interpreter. According to paragraph 1 of Article 173 of the CPC RF, the accused
must be questioned immediately after the indictment is raised. This is necessary
not only for the purpose of the quick collection of evidence in the form of his
statement, but, above all, for the purpose of ensuring the rights of the person to
use the defence. The accused must be familiar with the essence of the indictment,
as well as with his procedural rights and obligations. However, the accused, as
well as the suspect, is not required to testify with regard to the charges against
him. It is his right and he can refuse to give any statements or explanations.

The law clearly stipulates that the repeated testimony of the accused on
the same charges, in case of his refusal to testify during the first interrogation
- can only be carried out at his own request (paragraph 4 of Article 174 of the
CPC RF). If the accused agrees to give a statement, he must be warned that his
statements may be used as evidence in a criminal case, including the case of
later withdrawal of those statements. However, all the statements made by the
accused during the pre-trial in the criminal proceedings in the absence of an
attorney, also including cases of renouncing the attorney and those not being
confirmed by him in the court, are considered inadmissible evidence (redony-
cmumwimu ookazamenvcmeamu) (Articles 73 and 75 of the CPC RF).

The accused can actively defend his rights both during the investigation
phase and during deliberation before the court. This is why he is enabled to
submit evidence, requests and objections, to participate (with the approval of
the investigator and the authority in charge of the investigation) in investigative
actions conducted at his request or at the request of his attorney or legal
representative, as well as to be acquainted with the record of those investigative
actions and submit remarks. In addition, he has the right to be acquainted with
the decisions on the appointment of court experts, to ask questions to the expert
and to review the expert’s conclusions.

11 See T'ennanuii Bnamiimuposnya Uruaréuko, ,,KOHBEHIMS 0 3alUTe MPaB YyeI0BEKa U OCHOBHBIX CBOOO

B POCCHICKOM IIPaBOBOI cUCTEMeE: PeaIbHOCTH U IEPCIIEKTUBBI, MOCKOBCKULL HCYPHAL MENHCOYHAPOOHO-
2o npasa, 3(1997): 153-157.
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In cases provided for by the CPC RF, the accused has the right to use the
help of an attorney free of charge, to have an unlimited number of meetings with
him, without time limits, without witnesses'? and in confidentiality, including
the period before the first interrogation. Upon completion of the preliminary
investigation, the accused has the right to be introduced with all the materials
of the criminal case and to transcribe from them any data to any extent, to make
copies of the materials of the criminal case at his own expense, including the
use of technical means'.

These provisions, according to the position of the Constitutional Court of the
Russian Federation, do not prevent the accused, whose rights and freedoms are
affected by the court decisions determining preventive measure or the extension
of detention, as well as their attorneys, from getting acquainted with the materials
on the basis of which those decisions were made'. In addition, the Constitutional
Court of the Russian Federation established that the provisions of Article 47 of
the CPC RF as a whole do not limit the accused, whose rights are affected by the
decisions of the preliminary investigation bodies on extending the term of the
preliminary investigation and determining the court expertise, as well as their
defence attorneys - in accessing such decisions. In addition, these provisions do
not exclude the need to provide them with information about the circumstances
significant for the appeal of the decisions in question'.

The Criminal Procedure Code stipulates the right of the suspect and the
accused to file an objection to the suspension of the criminal proceedings for
reasons that are not in their favor - npomus npexpawenus yeonoenozo oena no
Hepeabunumupyrowum ocnosanuam (Article 27, paragraph 2 of the CPC RF).
In this case, the procedure continues as usual (8 06b1uHOM nOpPsOKE).

In the adjudication phase, the accused participates in the court’s consideration
of the following issues: determination of a preventive measure in the form of bail,
determination and extension of custody and house arrest, prohibition of certain
actions; referral to a medical institution that provides medical or psychiatric
assistance in inpatient conditions for the purpose of forensic-medical or forensic-
psychiatric expertise (if not in custody) and temporary removal from duty (o
8pemeHHOM omcmpaneruu om dondicHocmu) in accordance with Article 114 of
the CPC RF.

12See Kamuns ®@enukcosny Kapu6os, ,,[Ipo6ieMa HCHoIbp30BaHus MOKa3aHH aHOHUMHBIX CBHAETEINCH
B YTOJIOBHOM IIpOLIECCE B CBETE pelleHuit EBpomeiickoro cyna mo npasam denoseka“, Becmu. Mock. yn-
ma, Cep.11, 5(2001): 83-90.

13 See Onpra Huxonaesna oponnHa, Kamuuua B.A., “BinsiHue eBponeiicKuX CTaHIapTOB B 00aCTH
TpaB YesIoBEKa Ha POCCHICKOE 3aKOHOIATENBCTBO U MPABONPUMEHUTEINBHYIO MPaKTHKY, Cospemennoe
npaso”, 10(2007): 105-108.

4 Decision of the Constitutional Court of the Russian Federation of 12 May 2003, no. 173-O.

15 Decision of the Constitutional Court of the Russian Federation of 18 December 2003, no. 429-0.
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Rights provided for under paragraphs 16-20 of Article 47 of the CPC REF,
the accused exercise during the trial before the court of first instance, as well as
in the appellate, cassation and supervisory proceedings. As stated earlier, from
the moment the court hearing is scheduled, the accused acquires the procedural
status of the accused (noodcyoumoczo) and his presence is mandatory. Only in
exceptionally, as provided for in paragraphs 4 and 5 of Article 247 of the CPC
RF, the trial can be held in his absence (nposooumucs 6 e2co omcymcemeue)'®.

By participating in the trial, the accused has all the necessary rights that
enable him to defend himself against the accusation presented by the state
prosecutor. As in pre-trial proceedings, he can present evidence, submit requests
and objections, give statements and use the help of an attorney. In addition, he
has the right to be introduced with the record of the court hearing and submit
comments on it. In case of disagreement with the judgment, ruling or decision
of the court, the accused has the right to challenge them. If other participants
to the criminal proceedings file the appeal, the accused receives copies of the
appeals and objections and may submit objections to them.

If convicted, the accused has the right to participate in the judicial consideration
of issues referring to the implementation of the judgment in person or through
a video conference connection (uepe3 cucmemsi 8uUdeOKOHpepeny - cea3u).
In order to exercise this right, he must file an appropriate request to the court
(Article 399, paragraph 2 of the CPC RF). The list of his procedural rights is
stated in paragraph 3 of Article 399 of the CPC RF. He can exercise his rights
personally or with the help of an attorney'’.

3. THE COUNSEL FOR THE DEFENCE

A counsel for the defence is a person, carrying out the defence of the
rights and interests of the suspects and of the accused in conformity with the
criminal procedure law, and rendering to them legal advice during the criminal
proceedings (Article 49, paragraph 1 of the CPC RF). His presence does not
limit the procedural rights of the person he represents. When the counsel for
the defence takes over the defence of a certain person, he is obliged to carry it
out and cannot withdraw from this engagement!®.
16See Epmumnaa Haranbs CepreeBHa, ,,[IoHATHE, MPU3HAKK U TIPABOBBIE TIOAXO/BI K OIMPE/ICTICHUIO CB-
pONENCKUX CTaHAAPTOB O MpaBaX YeJIOBEKA B POCCHUICKOM YrOJOBHOM CYyIOMPOM3BOACTBE ~, Becmuux
Capamosckoii eocydapcmeennoii akademuu npasa, 71(2010): 182-185.
7Decision of the Constitutional Court of the Russian Federation of 18 December 2003, no. 429-O.

See AmucueBrnu Exarepuna CepreeBHa, ,,CucTeMa MpaBoBbIX CTaHAApTOB EBporeiickoro cyza mo npasam
yernoBeka”, FOpucm-mexcoynapoonux, 4(2006): 29-41.

18 See Hukonaii [TaBnosuy Bemuies, ,,[IpoGieMHbIie BOMPOCH yYacTHsl aBOKaTa B KACCAIIMOHHOMN HH-
CTaHIIMH YTOJIOBHOTO cynonpou3sBozacTea Poccun B pemenusx KoncrurynuonHoro cyna PO u Epponeii-
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The counsel for the defence may be:

a) the lawyer (with presentation of a lawyer’s ID and the order);

b) the close relative or another person for whose admittance the accused
has applied (according to the decision or ruling of the court), together
with the lawyer, and if the proceedings are carried out by a justice of the
peace, he may be admitted instead of him."

The method of engagement and appointment of a counsel for the defence
is regulated under Article 50 of the CPC RF, while Article 51 prescribes
cases in which the participation of the counsel for the defence is obligatory.
The right to invite the counsel for the defence to participate in the criminal
proceedings belongs to the suspect and the accused, and his engagement can
also be performed by their legal representative or another person (with their
authorization or consent). Multiple counsels for the defence may be engaged.
One counsel for the defence can represent several suspects (accused), except
in situations where their interests are opposed (unmepecwvt 00H020 U3 HUX NPO-
mugopeuam unmepecam 0py202o).

The investigator, the investigating authority or the court are obliged to
provide the participation of a counsel for the defence at the request of the suspect
(accused). If engaged counsel for the defence does not appear within five days
from the date of the request, the procedural authorities may propose the suspect
(accused) to engage another counsel for the defence, and in case of refusal, they
must assign him a counsel for the defence through the Federal Bar Association
(@eoepanvroti nanamor aosokamos). If the existing counsel for the defence
cannot participate in the implementation of a certain procedural action within
five days, and another counsel for the defence is not engaged by the suspect
(accused) and no request is submitted for his appointment, that action may be
conducted without the participation of the counsel for the defence, except in
the cases where his presence is obligatory based on points 2—7 of paragraph 1
of Article 51 of the CPC RF.

In the cases provided for by the law (Article 16, paragraph 4 of the CPC
RF), the suspect (accused) may use the legal assistance of a counsel for the
defence free of charge (norvzosamucs nomowwio 3awumnuxa b6ecniammuo)®.
If the lawyer participates in the preliminary investigation procedure ex officio,

CKOTO CyJia 1o IIpaBaM 4esoBeka“, A0eoxkam, 5(2010): 11-14.

¥ See Anexcanap AnekceeBrud BopoHOB, Poib a08oKkamypsl 6 peanuzayuil KOHCHMUmMyyUOHHO20 NPAsa Ha
Keanuguyuposantyio iopuouyeckyio nomouss (Mocksa: PexoMeHI0BaHHBIN CTUCOK auccepTarmii, 2008).
2 See Bagum AnekcanapoBud Buaorpamos, ,,IIpaBo Ha GecruiaTHyo KBaIu(UIMPOBAHHYIO IOpHIHYE-
CKYIO TTOMOIIIb: KOHCTUTYIHOHHBIN U MEKTyHApOAHO-TIPaBOBOM acnekThl, FOcmuyus, (2)2009): 42-52.
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the costs of his remuneration are borne from the federal budget (cuem cpedcme
Geoepanvrozo 6100xcema).
According to point 2 and 3(1) of paragraph 3 of Article 49 of the CPC RF,
the suspect has the right to the legal assistance of a counsel for the defence as
from the moment:
- of initiation of criminal proceedings against him,
- of the actual detention of the person suspected of committing a crime,
- of ordering custody as a preventive measure,
- of serving a notification about being suspected of committing a crime
(Article 223, paragraph 1 of the CPC RF),

- of announcement of the ruling on court-psychiatric examination, as well as
from the moment of the start of the implementation of other procedural
measures, infringing upon his rights and freedoms.

The accused has the right to the legal assistance of the counsel for the
defence from the moment of the adopting of the ruling on his procedural status
as an accused. However, the counsel for the defence is often involved in the
proceedings even before that decision is made, already with the start of procedural
actions, infringing upon the rights and freedoms of the suspect.

Alawyer can also be engaged by the person against whom procedural actions
are being conducted within the framework of the verification of the report about
the criminal offense (Article 144, paragraph 1, point 1 of the CPC RF).

Pursuant to Article 50 of the CPC RF, the counsel for the defence may
participate in criminal proceedings at the invitation of the suspect or the accused,
his legal representative or by the other persons on their authorization or consent.
His presence must be provided by the investigating authorities, the investigator
or the court, at the request of the suspect or the accused. In cases where the
law requires the obligatory presence of the counsel for the defence, and he is
not engaged or the person did not waive that right in the prescribed form, the
competent authorities must assign him a counsel for the defence (mepwi x na-
SHAYEHUIO 3AUWUMHUKA).

If, within 24 hours of the suspect’s arrest or custody, the engaged counsel
for the defence cannot be present, the investigator or investigative authorities
are obligated to ensure his replacement through the Federal Bar Association. If
the suspect refuses the assigned counsel for the defence, investigative actions
may be conducted without him, except in cases where his presence is obligatory.

Pursuant to Article 54 of the CPC RF, the suspect or the accused may, at any
time during the criminal proceedings, waive the counsel for defence (omxazamo-
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cs om sawyumnuka) on his own initiative. This waiver is recorded in writing, and
if it is filed during the investigative action, it is entered in its minutes.
Such a waiver is binding for the investigator, the investigative authorities and
the court and does not lead to the loss of the right to later request the inclusion of a
counsel for the defence in the proceedings. However, the subsequent engagement
of the counsel for the defence does not imply a repetition of procedural actions
being carried by that time.
Paragraph 1 of Article 51 of the CPC RF stipulates that the participation of
a counsel for the defence in criminal proceedings is obligatory, if the suspect
or the accused:
- has not refused from the counsel for the defence in accordance with Article
52 of the CPC RF;
- 1S a minor;
- cannot exercise his right to defence on his own because of his physical or
psychological defects;
- does not know the language in which the criminal proceedings are conducted,
- is accused of committing a criminal offense for which a prison sentence for
aterm of over 15 years, of life imprisonment or of the capital punishment,
may be imposed;
- is absent, and the trial is conducted in accordance with paragraph 5 of
Article 247 of the CPC RF (in the absence of the accused - 6 omcymcm-
8ue noocyouUmMo2o).

In all the above-mentioned cases, the counsel for the defence takes part in
criminal legal relations in accordance with the general rules (paragraph 3 of
Article 49 of the CPC RF). In addition, his presence must be ensured as from
the moment the suspect (accused) submits a request:

- for consideration of a criminal case in a special procedure (ocobom nopso-

ke) with his consent to the charges (Chapter 40 of the CPC RF);

- for consideration of cases before the court with jury (¢ yuvacmuem npu-

CA2ICHBIX 3acedamenell);

- for conducting investigation in an abbreviated procedure - 6 coxpawennotl

¢opme (Chapter 32(1) of the CPC RF).

If the suspect or the accused, their legal representatives or other persons do
not hire a counsel for the defence upon their authorization or with their consent,
the investigator, investigative body or court are obliged to take measures to
ensure his presence in the criminal proceedings. A lawyer is involved in criminal
legal relations as the counsel for the defence on the basis of a lawyer’s ID and
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order. His procedural status is defined under Article 53 of the CPC RF. Although
he is not a civil servant, his procedural rights are called powers. In the case of
the need to obtain the consent of the suspect (accused) for the participation of
a lawyer in the criminal proceedings, the lawyer is allowed to pay him a visit
before admitting the case, with the presentation of a lawyer’s ID and order.

The basic rights (powers) of the counsel for the defence include:

- presence when the record on the arrest is made and being acquainted with it;

- presented when the accusation is brought;

- communication with his client;

- taking part in the interrogation of his client, as well as in the other
investigative actions, performed with his participation or at his request,
that is, at the request of the counsel for the defence himself;

- collection and presentation of proof, necessary for rendering legal advice;

- lodging appeals and complaints;

- engaging an expert (npusiexams cneyuaiucma);

- lodging appeals against the actions (the lack of action) and decisions of the
officials of the preliminary investigation bodies, the prosecutor and the
court, and taking part in the consideration thereof by the court;

- making use of other means and ways of defence not prohibited by the
criminal procedure law.

The counsel for the defence is entitled to get acquainted with the following

procedural documents.

- the decision on the application of preventive measures, records of
investigative actions carried out with the participation of his client and
other documents that have been presented or should have been presented
to him;

- all materials of the criminal case (after the completion of the preliminary
investigation), from which he may write out any information in any
volume, to make copies at his own expense, including with the use of
technical devices.

The law regulates the participation of counsel for the defence in investigative
actions. As part of providing legal assistance to the client, he can:
- consult with the client briefly in the presence of the investigator or the
investigative body;
- pose questions to persons under interrogation by authority of the investigator
or investigative body (questions can be rejected but entered in the records);
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- make remarks in writing as to the correctness and completeness of entries
made in the record of the investigative action.

The counsel for the defence is obliged not to divulge the dana of the
preliminary investigation. He signs a statement of criminal liability for their
divulgence, in accordance with Article 310 of the CPC RF. If he participates in
the proceedings on a criminal case, in the materials of which is contained some
information comprising a state secret, while having no corresponding access to
the said information, he is obliged to give a written recognizance not to divulge
it, to take measures to prevent other persons from becoming acquainted with
them, as well as to comply with the requirements of the legislation of the Russian
Federation on state secrets when preparing and submitting procedural documents,
statements and other documents containing such information.

In the court proceedings, the counsel for the defence has the right to participate
in the courts of the first, second, cassation and supervisory instance, as well as
in the consideration of the issues relating to the enforcement of the judgment.
Pursuant to Article 248 of the CPC RF, he participates in the study of the proof,
files petitions, express his opinion to the court on the merit of the accusation and
on its proving, on the circumstances mitigating the punishment of the accused or
acquitting him, and on the criminal measure and on the other questions arising
in the course of the court proceedings.

4. THE CIVIL DEFENDANT

According to Article 54 of the CPC RF, a natural or legal person who, in
conformity with the Civil Code of the Russian Federation?!, is held responsible
for a damage caused by a crime, may be summoned as a civil defendant (epa-
arcoanckutl omeemuux). Both the accused and other persons can appear in this
capacity.

On inclusion of a person as a civil defendant the investigator, the investigative
organ or the judge shall pass a resolution, and the court — a ruling. This decision
must be passed in a timely manner, as soon as a civil lawsuit is filed within the
framework of the criminal proceedings. At the same time, the civil defendant
must be acquainted with the substance of the plaintiff’s claims and about the
circumstances on which they are based. Any written objections of the defendant
are attached to the criminal case files.

The civil defendant is not obliged, but has the right to give explanations and
testify in connection with the lawsuit in his native language or in a language

2 Ppaskmanckuii kogeke Poccuiickoii @enepanuu, 30 HosOps 1994. roma, N 51-03.
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he knows. If necessary, he is provided with an interpreter free of charge. He
can also refuse to testify against himself, his spouse or other close relatives. If
he agrees to give statements, he is warned that they can be used as proof in the
criminal proceedings, even if he subsequently renounces the statements.

Article 54, paragraph 2 of the CPC REF stipulates the right of the civil
defendant to collect and present proof, to file requests and objections, and to
lodge complaints against the actions (or lack of action) and decisions of the
preliminary investigation body, the prosecutor and the court, but only in the
part relating to the civil lawsuit and has the right to participate in consideration
thereof by the court. All of the above rights, as well as others provided for by
the law, may be exercised in person or through their representative.

Upon completion of the preliminary investigation, the civil defendant must
be allowed to get acquainted with the criminal case materials concerning the
filed civil claim, to write excerpts and make copies of the necessary documents
at his own expense, including with the use of technical devices.

A civil defendant has the right to participate in the consideration of the
criminal case before the courts of all instances and has all the necessary
opportunities for this, including being acquainted with the records of the court
session and submitting comments on it, participation in court hearings, to file
appeals against the judgment or another court decision, to know about the
complaints and presentations filed in the case, as well as to submit objections
to them. However, he can exercise all these rights exclusively in the offense
referring to the civil claim.

According to Article 55 of the CPC REF, the representatives of the civil
defendant may be lawyers. By a court ruling or a resolution of the judge, the
investigator or the investigative body, one of his close relatives or another person
proposed by him, may also be admitted as his representative. The representative
enjoys the same rights as the person he is representing. The personal participation
of the civil defendant in the proceedings on the criminal case does not deprive
him of the right to have a representative.

The law prescribes the following procedural obligations of the civil defendant:

1. respond to the summons (a281amobcs no w1308y doznasamerns) of the

investigator, the investigation authority and the court. In case of evading
the attendance at the summons, the measure of forcible bringing may be
applied (mooicem 6vimv npumeren npugoo);

2. to keep confidential the dana of the preliminary investigation (coxpansameo 6

maiiHe 0anHvle npedsapumenvHo2o pacciedosanus) which he has learned
in connection with his participation in the criminal proceedings. He may
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be held criminally responsible for divulgence of the data, in conformity
with Article 310 of the CPC RF.

It follows from the above that the procedural status of all the participants
in the criminal proceedings is based on the possibility to protect their rights
and legitimate interests from criminal prosecution. Filing a lawsuit in criminal
proceedings leads to the appearance of a civil defendant, who can be the accused
or another person who bears the burden of civil law liability (epaswcoancko-npa-
sosotl omeemcmeennocmu) for violation of the criminal law.

5. CONCLUSION

Participants to the criminal proceedings on the defence side are provided for
in Chapter 7 of the CPC of the RF. This includes the suspect or the accused, the
counsel for the defence, the legal representatives of the suspect and the accused,
the civil accused and his representatives. A suspect (Article 46 of the CPC RF)
is a person (paragraph 1 of Article 46 of the CPC RF): against whom criminal
proceedings have been initiated; who is detained in accordance with Articles 91
and 92 of the CPC RF; to whom a restriction measure has been applied before
the indictment was filed in accordance with Article 100 of the CPC RF, and
who was informed of the suspicion of having committed a criminal offense in
the manner prescribed under Article 221, paragraph 1 of the CPC RF.

The counsel of the defence is a person who, in accordance with the procedure
established under the CPC RF, protects the rights and interests of suspects and
accused persons and provides them with legal assistance in criminal proceedings
(Article 49 of the CPC RF). The legal status of the counsel for the defence
is regulated by the CPC RF and the federal law ,,On Advocacy and the Bar
Association in the Russian Federation® of 31 May 2002, no. 63-FZ.

Among the participants to the criminal proceedings who defend themselves
in criminal cases, which include criminal offenses committed by minors, the law
lists the legal representatives of the minor suspect and the accused (Article 48
of the CPC RF). The powers of the legal representative of a minor suspect and
accused in the pre-trial proceedings in a criminal case are provided for under
Article 426 of the CPC RF, and in the court session - in Article 428 of this law.
The legal representative participates in the criminal proceedings together with
the defence lawyer and cannot limit his rights in this regard.

The civil defendant is also an active participant to the criminal proceedings
on the part of the defence (Article 54 of the CPC RF). Representatives of the
civil defendant may be lawyers, and representatives of the civil defendant, who
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is a legal person, may also be other persons authorized in accordance with the
Civil Code of the Russian Federation to represent their interests.
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Muoopae H. Cumosuh, Bradumup M. Cumosuh

YYECHHNIU KPUBUYHOI ITOCTVYIIKA HA CTPAHU
OABPAHE Y KPUBUYHOM IIOCTVIIKY PYCKE
OEJIEPALIMIE

Muonapar H. CumoBuh??

Axaoemuja nayka u ymjemnocmu bocne u Xepyezosune
Esponcka akademuja nayka u ymjemuocmu
Pycka axademuja npupoonux nayka
Ilpasnu chaxynmem Ynueepzumema y buxahy
Yemasnu cyo Boche u Xepyezosune

Bnagumup M. Cumosuh?*
Bpxoenu cyo Penyonuxe Cpncke
@axynmem 3a 6e36jeonocm u 3awmumy Crobomup
11 Yuusepsumema y baroj Jhyyu

Ancmpakm: [iasne xapakmepucmuke KOHMPAOUKMOPHOZ MUNA KPUBUY-
Hoe nocmynka y Pyckoj @edepayuju cy: jacho pazosajarve u pazepanuierse
CMPAHAKA Y KPUBUUHOM 20FerbY, 000PAHU U Pjeulasary KpUSUUHO2 npeomema
U npoyedypaIna jeoHakocm myoscunammea u o0opawne. cmospemeno, cyo je
apoumap y cnopy uzmehy cmpanaxa, cmeapa HeonxooHe Yciose 3a Cmpanke 0d
obasmwajy ceoje npoyedypanue obaseze u ocmeapyjy npasa Koja cy um npund-
oajy. Ilo npasuny, He nocmoje npemnpempectu nocmynyu u ociobaharee cyoa
00 npoyeodypannux gyuxkyuja cmpanara. Cexynoapue (uzgedene) munuine Ka-
paxkmepucmuke KOHmMpaoOuKmopHo2 NOCMynKa cy nyonuyumem, yCMeHOCH U
HEenocpeoHocm.

IIpoyec nompace unu uCMpaxichu NOCMYNax, 3a pasiuKy 00 KOHMpPaoOuKmop-
HO2, NOMNYHO je npodicem jasHum (oguyujennum) novemxom. Fheeose enasme
Kapaxkmepucmuxe cy: cnajarbe y jeony ocooy (opeaw) hyHkyuja myxcurauimea
u paspjeweroa ojena, ynkyuja ooopame je y cyumuHu 00CYymua, 0CyMrbudeHu
ce He 00JicuB/basa Kao cyojexkm, éeh kao Hemohan oojexam KpusuuHe npoyec-

2 PenioBHM WwiaH Akagemuje Hayka H yMjeTHOCTH BocHe i XepleroBuHe; pefoBHH wiaH EBporncke aka-
JeMHje HayKa U YMjEeTHOCTH; HHOCTpaH! wiaH Pycke akajeMuje IpHPOTHHUX HayKa; PEIOBHHU mpodecop
[IpaBHor dakynrera YuuBep3utera y buxahy, npodecop emepuryc; cyamja YerasHor cyna bocue n Xep-
LETOBHHE Y TIeH3UjH, e-mail: msimovic@anubih.ba; https://orcid.org/0000-0001-5116-680X.

2 Cynuja BpxoHor cyaa Penyonuke Cpricke; penoBHE npodecop Pakynrera 3a 6€30jeJHOCT U 3aIITH-
Ty Cno6omup I1 Vuusepsurera y bamwoj Jlyu, e-mail: viado s@blic.net; hitps://orcid.org/0009-0002-
9640-6488.
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Topnna 31. CPIICKA ITPABHA MMCAO bpoj 58.

He AKMUHOCMU, me NPAKMUYHO Hema npoyedypanHa npasa u mozyhnocm oa

ce MaKMuyU ca HCpmeom,; cyOCKoM NOCHYNKY npemxoou nompaea (ucmpaza).
YV 06om pady ananuzupajy ce yuecHuyu KpueuyHO2 NOCMYNKA HA CMPAHU

000pame (OCyMrULeHU U ONMYHCeHU, OPAHULAY U 2PA)AHCKU MYIHCEHU,).
Kwyune pujeuu: oobpana, onmyoswcoa, owmehenu, ocymruieru, 000paua.
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